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INTRODUCTION

Monterey Coastkeeper (“MCK?”), Santa Barbara Channelkeeper (“SBCK”) and San Luis
Obispo Coastkeeper (“SLOCK™) (collectively “Petitioners”) submit this petition for review of a
regional board action that was improper under California Water Code Section 13269 and
inappropriate in light of ongoing water quality degradation on the Central Coast. Pursuant to
California Water Code Section 13320, MCK, SBCK and SLOCK hereby petition the State Water
Resources Control Board (“State Board”) for review of the California Regional Water Quality
Control Board, Central Coast Region’s (“Regional Board”) Conditional Waiver of Waste
Discharge Requirements for Discharges of Irrigated Lands, Order No. R3-2010-0040 (“Order”).
The Order is not consistent with the Water Quality Control Plan for the Central Coast Region

(“Basin Plan), is not in the public interest, and is not supported by evidence in the record.

l. NAMES AND CONTACT INFORMATION OF PETITIONERS

MONTEREY COASTKEEPER

The Otter Project

Attn: Steve Shimek, Executive Director
475 Washington Street, Suite A
Monterey, California 93940
Telephone: (831) 646-8837, ext. 114
Facsimile: (831) 646-8843

Email: steve@montereycoastkeeper.org

SANTA BARBARA CHANNELKEEPER
Attn: Kira Redmond, Executive Director
714 Bond Avenue

Santa Barbara, California 93103
Telephone: (805) 563-3377

Facsimile: (805) 587-5385

Email: kira@sbck.org
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SAN LUIS OBISPO COASTKEEPER
Attn: Gordon Hensley, Executive Director
1013 Monterey Street, Suite 202
San Luis Obispo, California 93401
Telephone: (805) 781-9932
Facsimile: (805) 781-9384
Email: g.r.hensley@sbcglobal.net
Il. SPECIFIC ACTION OF THE REGIONAL BOARD TO BE REVIEWED
Petitioners seek review of the Regional Board’s adoption of the Conditional Waiver of
Waste Discharge Requirements for Discharges of Irrigated Lands, Order No. R3-2010-0040

(renewing Order No. R3-2004-0117). A copy of the Order is attached hereto as Exhibit A.

I1. DATE ON WHICH THE REGIONAL BOARD ACTED

The Regional Board adopted Order No. R3-2010-0040 on July 8, 2010.

V. FULL AND COMPLETE STATEMENT OF REASONS THE REGIONAL BOARD’S

ACTION WAS INAPPROPRIATE AND IMPROPER

Order No. R3-2010-0040 violates California Water Code Section 13269, because it is not
consistent with the Central Coast Region Basin Plan, and it is not in the public interest. The
Regional Board abused its discretion by adopting an Order predicated on findings that are not
supported by evidence in the record.

Hundreds of water segments and many groundwater drinking water sources within the
jurisdiction of the Regional Board have been contaminated with nitrates, pesticides, sediment
and other pollutants as a result of agricultural activities. Under the Porter-Cologne Water
Quality Control Act (“Porter-Cologne™), agricultural discharges of pollutants are subject to

regulation through waste discharge requirements (WDRS).
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[WDRs] shall implement any relevant water quality control plans that have been

adopted, and shall take into consideration the beneficial uses to be protected, the water

quality objectives reasonably required for that purpose, other waste discharges, [and] the

need to prevent nuisance . . . .

(Cal. Water Code § 13263(a).) In the absence of a WDR, the discharge of pollutants is generally
prohibited. (Cal. Water Code § 13264(a).) State or Regional Boards may conditionally waive
WDRs, however, where “the waiver is consistent with any applicable state or regional water
quality control plan and is in the public interest.” (Cal. Water Code § 13269(a)(1).) Such
conditional waivers may not exceed five years in duration, but may be renewed in increments of
five years or less upon review by the appropriate board. (Id. at 88 13269(a)(2), (f).)

The Regional Board first adopted a Conditional Waiver of Waste Discharge
Requirements for Discharges from Irrigated Lands, Order No. R3-2004-0117 (2004 Order™), for
the Central Coast Region on July 9, 2004. A copy of the 2004 Order is attached hereto as
Exhibit B. The 2004 Order was informed by an Agricultural Advisory Panel (“AAP”) comprised
of stakeholder representatives from agricultural interests and environmental organizations,
including SBCK and the Environmental Defense Center (“EDC”).

The Regional Board found the 2004 Order to be in the public interest, per Water Code
Section 13269(a)(1), because:

(1) [t include[d] conditions that are intended to reduce and prevent pollution and

nuisance and protect the beneficial uses of the waters of the state, [and] (2) it contain[ed]

more specific and more stringent conditions for protection of water quality compared to

existing regulatory programs.. . . .

(2004 Order at p. 3.) When the 2004 Order was adopted, Regional Board staff forecast that “at

the end of the first [five-year] waiver cycle, the program [would] be evaluated and revised as

necessary as part of the waiver review process.” (Regional Board Staff Report for July 8, 2004,
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Item No. 3, at p. 17, attached hereto as Exhibit C.) For example, the 2004 Order states that in

time “increased reporting and monitoring may be required in order to ensure that water quality is
improving.” (2004 Order, supra, at p. 3.) The 2004 Order expired in July 2009.

Regional Board staff convened a second AAP, which included MCK, SBCK and EDC, in
December 2008. This AAP was tasked with discussing proposed updates to the 2004 Order, to
be included in a revised conditional waiver that would meet the requirements of Water Code
Section 13269(a)(1). In particular, staff indicated that “new requirements” are “necessary to
directly address and resolve the major water quality issues associated with irrigated agriculture.”
(Letter from Regional Board Staff to AAP, Dec. 12, 2008, at p. 1, attached hereto as Exhibit D.)
Specifically, Regional Board staff indicated that the 2004 Order would be “revised to require
growers and property owners to demonstrate compliance with the following conditions per
defined schedules™:

- Eliminate toxic discharges of agricultural pesticides to surface waters and groundwater

- Reduce nutrient discharges to surface waters to meet nutrient standards

- Reduce nutrient discharges to groundwater to meet groundwater standards

- Minimize sediment discharges from agricultural lands

- Protect aquatic habitat (riparian areas and wetlands) and their buffer zones
(Id.) Staff indicated that while some regulated entities have improved agricultural operations to
benefit water quality, “other growers are not making progress, and severe water quality problems
continue.” (Id. at p. 2.) For example, “the food safety issue has resulted in some growers
removing riparian habitat and buffer zones on and around irrigated agricultural fields, which is a
direct violation of the Basin Plan.” (Id. at p. 3.)

Initially, the AAP was convened to meet for approximately five meetings between

December 2008 and April 2009. (Id. at p. 4.) However, when the 2004 Order expired in July
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2009, the AAP was still engaged in substantive internal discussion, and Regional Board staff

opted to extend the stakeholder input process past July. On July 10, 2009, as recommended by

staff, the Regional Board adopted Order No. R3-2009-0050, which renewed the 2004 Order in its
extant form for one additional year.

Ultimately, members of the AAP were unable to reach consensus with Regional Board
staff about the direction of a revised Order, and the AAP dissolved at the conclusion of its
September 22, 2009, meeting. Regional Board staff then solicited public comment on the 2004
Order and proposed revisions. MCK, SBCK, EDC and others submitted a letter on December 2,
2009, which explained that the 2004 Order is no longer adequate to protect water quality and
does not meet the requirements of Water Code Section 13269(a)(1). (Letter from EDC, MCK
and SBCK to Regional Board, Dec. 2, 2009, attached hereto as Exhibit E.)

After receiving input on the 2004 Order and proposed revisions, Regional Board staff
released a new Draft Order for public comment on February 1, 2010. The Draft Order is
attached hereto as Exhibit F. The Draft Order includes components that are necessary for the
waiver to be consistent with Water Code Section 13269, including enumerated water quality
standards, explicit and liberal timelines for compliance, riparian setbacks and vegetated buffers,
individual discharge monitoring and protections for drinking water. These provisions are also
consistent with the proposed updates to the 2004 Order that staff described to the second AAP.

Regional Board staff set forth overwhelming evidence that the 2004 Order is
inconsistent with water quality plans and standards, and is not in the public interest, in a staff
report accompanying the Draft Order. (Regional Board Staff Preliminary Draft Report, Feb. 1,

2010, attached hereto as Exhibit G.) The 2004 Order was intended to “regulate discharges from
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irrigated lands to ensure that such dischargers are not causing or contributing to exceedances of

any Regional, State, or Federal numeric or narrative water quality standard.” (Id. at p. 8.) Six

years after it was adopted, however, there is “no direct evidence that water quality is improving

due to the 2004 Conditional Waiver.” (ld. at p. 7.) In fact, many water segments throughout the

region are listed as impaired under Clean Water Act section 303(d), nearly all beneficial uses are

impacted by agricultural pollution, and these impairments remain “well documented, severe, and

widespread” despite the fact that a number of dischargers have enrolled under the 2004 Order.

(Id. at p. 4.) For this reason, Regional Board staff concluded that “[ijmmediate and effective

action is necessary to improve water quality protection and resolve the widespread and serious
impacts on people and aquatic life.” (1d.)

Despite the evidence and staff’s recommendations, the Regional Board declined to adopt

the Draft Order and instead renewed the 2004 Order for a second time on July 8, 2010. For the

specific reasons discussed below, the Regional Board’s action was improper and inappropriate

under state law.

A. THE ORDER IS NOT CONSISTENT WITH THE BASIN PLAN

In order to utilize a conditional waiver of WDRs under Water Code section 13269, the
Regional Board must ensure that the exempted discharges are consistent with state and regional
water quality plans, including the Central Coast Basin Plan. As the foregoing data demonstrate,
existing agricultural discharges do not comply with the Basin Plan in important respects and thus
render the 2004 Order inconsistent with state law. In fact, staff’s data and evaluation confirm

that the 2004 Order is not, in most instances, even moving water quality toward meeting Basin
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Plan or drinking water standards. Accordingly, renewal of the 2004 Order is unlawful under
Water Code Section 13296 and at odds with the larger public interest.

For example, general water quality objectives in the Basin Plan provide that:

Toxicity

All waters shall be maintained free of toxic substances in concentrations which
are toxic to, or which produce detrimental physiological responses in, human,
plant, animal, or aquatic life. Compliance with this objective will be determined
by use of indicator organisms, analyses of species diversity, population density,
growth anomalies, toxicity bioassays of appropriate duration, or other appropriate
methods as specified by the Regional Board. . . .

Pesticides

No individual pesticide or combination of pesticides shall reach concentrations

that adversely affect beneficial uses. There shall be no increase in pesticide

concentrations found in bottom sediments or aquatic life.

For waters where existing concentrations are presently nondetectable or where

beneficial uses would be impaired by concentrations in excess of nondetectable

levels, total identifiable chlorinated hydrocarbon pesticides shall not be present at

concentrations detectable within the accuracy of analytical methods prescribed in

Standard Methods for the Examination of Water and Wastewater, latest edition, or

other equivalent methods approved by the Executive Officer.

(Basin Plan at p. 111-4.) Similarly, the Basin Plan specifies that suspended sediment, turbidity
and temperature shall not be altered by any discharge in a manner that would adversely impact
beneficial uses or cause a nuisance. (Id. at pp. 111-3 = 111-4.)

Data gathered by staff makes it clear that agriculture causes “widespread and serious
impacts on people and aquatic life” on a regular and ongoing basis. Domestic and public water
supplies have been significantly contaminated with nitrates and other agricultural pollutants, in
many cases at levels that far exceed applicable drinking water standards. Similarly, toxic surface

water discharges from irrigation ditches continue to regularly violate water quality standards,

despite claims of significant enrollment under the 2004 Waiver. And trends in the use of riparian
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vegetation buffers to protect against sedimentation, nutrient loading, and temperature increases

are going in exactly the wrong direction. (Regional Board Staff Preliminary Draft Report, Feb.
1, 2010, supra, at p. 16.)

The severity of the problem is demonstrated by the existing Section 303(d) impaired
waterbodies list for the Central Coast region and by the Regional Board’s July 2009
recommendations for updating that list. On the existing (2006) list, water segments with
agriculture as a source of impariment include:

Alamo Creek, Alisal Creek (Salinas), Blanco Drain, Bradley Canyon Creek, Carpinteria

Creek, Carpinteria Marsh (El Estero Marsh), Cholame Creek, Chorro Creek, Elkhorn

Slough, Espinoza Slough, Los Osos Creek, Love Creek, Main Street Canal, Moro Cojo

Slough, Moss Landing Harbor, Newell-Creek (Upper), Nipomo Creek, Old Salinas River

Estuary, Orcutt Creek, Oso Flaco Lake, Pacific Ocean at East Beach (mouth of Mission

Creek, Santa Barbara County), Pacific Ocean at Jalama Beach (Santa Barbara County),

Salinas Reclamation Canal, Salinas River (lower, estuary to near Gonzales Rd crossing,

watersheds 30910 and 30920), Salinas River (middle, near Gonzales Rd crossing to

confluence with Nacimiento River), Salinas River (upper, confluence of Nacimiento

River to Santa Margarita Reservoir), Salinas River Lagoon (North), San Lorenzo Creek,

Santa Maria River, Santa Ynez River (below city of Lompoc to Ocean), Santa Ynez

River (Cachuma Lake to below city of Lompoc), Tembladero Slough, Tequisquita

Slough, Valencia Creek, Watsonville Slough, and Zayante Creek.

(2006 CWA  Section 303(d) List, Central Coast Region, available at
http://www.swrch.ca.gov/rwgcb3/water_issues/programs/tmdl/index.shtml.)

In its most recent biennial review, staff assessed data from 347 of the region’s 818
waterbodies and recommended 515 new listings, bringing total recommended listings to 707.
(Regional Board Staff Report for July 10, 2009, Item 12, at p. 1., available at
www.swrch.ca.gov/rwqch3/water_issues/programs/tmdl/303d_list.shtml.) A quick review of the

recommended listings readily reveals that nutrient, sediment and pesticide loading continues to

be a significant problem in areas dominated by agricultural uses, and agriculture-related
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discharges are the source of many new listings. (Id. at Appendix A.) In contrast, staff proposed
a mere 49 waterbodies for delisting, of which only 6 are meeting water quality standards (the
remainder of the proposed delistings appear to be driven by lack of data). In short, water quality
in the Central Coast region is continuing to degrade, especially in those waterbodies affected
primarily by agricultural discharges. The 2004 Order is not adequate to protect water quality

from toxic discharges and harmful pesticide pollutants, as required by the Basin Plan. The 2004

Order therefore is inconsistent with the Basin Plan and violates Water Code Section 13269(a)(1).

B. THE ORDER IS NOT IN THE PUBLIC INTEREST

Water Code Section 13269(a)(1) requires that discharge waivers be in the public interest.
The 2004 Order is not in the public interest, because it “lacks clarity and focus,” does not
provide for adequate “compliance and verification monitoring,” and allows *“agricultural
discharges [to] continue to severely impact water quality in most receiving waters.” (Regional
Board Staff Preliminary Draft Report, Feb. 1, 2010, supra, at p. 19.) “[C]ontinuing to operate in
a mode that causes constant or increasingly severe receiving water problems is not a sustainable
model” and will result in “increasingly impaired habitat[] and reactive fixes.” (Id. at p. 8.) Staff
has, therefore, strongly recommended that the Regional Board “take action immediately to better
regulate agricultural discharges on the Central Coast.” (1d.)

1. THE 2004 ORDER DOES NOT ADEQUATELY PROTECT WATER
QUALITY
The major water quality issues on the Central Coast are “toxicity, nitrates, pesticides and

sediment in agricultural runoff and/or leaching to groundwater.” (Id., at p. 4.) “Agricultural
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discharges (primarily due to contaminated irrigation runoff and percolation to groundwater) are a

major cause of water quality impairment” for drinking water as well as aquatic organisms. (ld.)

In some cases, agricultural discharges are the sole or primary source of pollution in impaired

water bodies. Even in areas where agriculture is not the only source of pollution, it is a primary

contributor. (Id. at p. 17.) And for the most part, the situation has not improved under the

existing 2004 Waiver. Of particular relevance are the following facts:

Most of the same areas that showed serious contamination from agricultural pollutants
five years ago are still seriously contaminated;

The 2008 Clean Water Act Section 303(d) List of Impaired Waterbodies for the Central
Coast Region (“Impaired Waters List”) identified surface water impairments for
approximately 167 water quality limited segments related to a variety of pollutants (for
example, salts, nutrients, pesticides/toxicity, and sediment/turbidity). Sixty percent of the
surface water listings identified agriculture as one of the potential sources of water
quality impairment;

Agricultural discharges most severely impact surface waterbodies in the lower Salinas
and Santa Maria watersheds, both areas of intensive agricultural activity. Evaluated
through a multi-metric of water quality, 82 percent of the most degraded sites in the
Central Coast Region are in these agricultural areas;

Nitrate concentrations in areas that are most heavily impacted are not improving
significantly or in any widespread manner and in a number of sites in the lower Salinas
and Santa Maria watersheds appear to be getting worse in the last few years (from
Central Coast Ambient Monitoring Program (CCAMP) and Cooperative Monitoring
Program (CMP) data); and

Agricultural use of pyrethroid pesticides in the Central Coast Region and associated
toxicity are among the highest in the state. In a statewide study of four agricultural areas
conducted by the Department of Pesticide Regulation, the Salinas study area had the
highest percent of surface water sites with pyrethroid pesticides detected (85 percent), the
highest percent of sites that exceeded levels expected to be toxic (42 percent), and the
highest rate (by threefold) of active ingredients applied (113 Ibs/acre).

(Id. at p. 12.)

-10 -
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2. THE 2004 ORDER DOES NOT ADEQUATELY PROTECT HUMAN
HEALTH

In the Central Coast Region “thousands of people are drinking water contaminated with

unsafe levels of nitrate or are drinking replacement water to avoid drinking contaminated water.”

(Id. at p. 4.) Beyond health considerations, “[t]he cost to society for treating [this] polluted

drinking water is estimated to be in the hundreds of millions of dollars.” (Id.) The facts related

to drinking water contamination are startling:

Thirty percent of all sites from CCAMP and CMP have average nitrate concentrations
that exceed the drinking water standard, and approximately 57 percent exceed the level
necessary to protect aquatic life. Several of these waters have average nitrate
concentrations that exceed the drinking water standard by five-fold or more. Some of the
most seriously polluted waterbodies include the Tembladero Slough system (including
Old Salinas River, Alisal Creek, Alisal Slough, Espinosa Slough, Gabilan Creek and
Natividad Creek), the Pajaro River (including Llagas Creek, San Juan Creek, and Furlong
Creek), the lower Salinas River (including Quail Creek, Chualar Creek and Blanco
Drain), the lower Santa Maria River (including Orcutt-Soloman Creek, Green Valley
Creek, and Bradley Channel), and the Oso Flaco watershed (including Oso Flaco Lake,
Oso Flaco Creek, and Little Oso Flaco Creek);

Groundwater contamination from nitrate severely impacts public drinking water supplies
in the Central Coast Region. A Department of Water Resources survey of groundwater
quality data collected between 1994 and 2000 from 711 public supply wells in the Central
Coast Region found that 17 percent of the wells (121 wells) detected a constituent at
concentrations above one or more drinking water standards or primary maximum
contaminant levels (MCLs). Nitrate caused the most frequent MCL exceedances (45
mg/L nitrate as nitrate or 10 mg/L nitrate as nitrogen), with approximately 9 percent of
the wells (64 wells) exceeding the MCL for nitrate. According to data maintained in the
GAMAGeotracker database, recent impacts to public supply wells are greatest in portions
of the Salinas Valley (up to 20 percent of wells impacted) and Santa Maria groundwater
(approximately 17 percent) basins. In the Gilroy-Hollister Groundwater Basin, 11
percent are impacted, and the CDPH identified over half of the drinking water supply
wells as vulnerable to discharges from agriculturalrelated activities. Due to these
elevated concentrations of nitrate in groundwater, many public water supply systems are
required to provide wellhead treatment, at significant cost, to remove nitrate before
delivery to the drinking water consumer;

-11 -
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» Groundwater contamination from nitrate severely impacts shallow domestic drinking
water supplies in the Central Coast Region. Domestic wells (wells supplying one to
several households) are typically screened in shallower zones than public supply wells,
and typically have higher nitrate concentrations as a result. Water quality monitoring of
domestic wells is not generally required and water quality information is not readily
available, however based on the limited data available, the number of domestic wells that
exceed the nitrate drinking water standard is likely in the range of hundreds to thousands
in the Central Coast Region;

* In Monterey County, 25 percent of 352 wells sampled (88 wells) had concentrations
above the nitrate drinking water standard in the northern Salinas Valley. In portions of
the Salinas Valley, up to approximately 50 percent of the wells surveyed had
concentrations above the nitrate drinking water standard, with average concentrations
nearly double the drinking water standard and the highest concentration of nitrate
approximately nine times the drinking water standard. Nitrate exceedences in the Gilroy-
Hollister and Pajaro groundwater basins are similar, as reported by local
agencies/districts for those basins; and

* In many cases, whole communities relying on groundwater for drinking water purposes
are affected. Local agencies have reported the shut down of domestic drinking water
wells due to high nitrate concentrations. In addition, local agencies and consumers have
reported impacts to human health resulting from nitrate contaminated groundwater likely
due to agricultural land uses, and spent significant financial resources to ensure proper
drinking water treatment and reliable sources of quality drinking water for the long-term.
In the Central Coast Region, the Monterey County community of San Jerardo, the San
Martin area of Santa Clara County, and the City of Morro Bay are among the local
communities affected by nitrate.

(Id. at p. 15.)

3. THE 2004 ORDER DOES NOT ADEQUATELY PROTECT AQUATIC
ORGANISMS OR HABITAT

In agricultural watersheds on the Central Coast, most of the surface waterbodies are no
longer “suitable for safe recreational fishing or to support aquatic life.” (Id. at p. 15.)
Additionally, “large stretches of rivers in the entire region’s major watersheds have been

severely impaired or completely destroyed by severe toxicity from pesticides.” (Id. at p. 4.)

-12 -
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These “poor biological and physical conditions” indicate the extent of degradation of the aquatic

habitat. (Id. at p. 15.) More particularly:

Discharges from some agricultural drains have shown toxicity every time the drains are
sampled. Researchers collaborating with CCAMP have shown that these toxic discharges
can cause toxic effects in river systems that damage benthic invertebrate communities;

Agricultural discharges contribute to sustained turbidity with many sites heavily
influenced by agricultural discharges exceeding 100 NTUs as a median value. Most
CCAMP sites have a median turbidity level of under 5 NTUs. Resulting turbidity greatly
exceeds levels that impact the ability of salmonids to feed. Many of these sites are
located in the lower Santa Maria and Salinas-Tembladero watersheds;

Agricultural discharges result in water temperatures that exceed levels that are desirable
for salmonids at some sites in areas dominated by agricultural activity. Several of these
sites are in major river corridors that provide rearing and/or migration habitat for
salmonids. These include the Salinas, Santa Maria, and Santa Ynez Rivers;

Bioassessment data shows that creeks in areas of intensive agricultural activity have
impaired benthic communities.  Aquatic habitat is often poorly shaded, high in
temperature, and has in-stream substrate heavily covered with sediment;

Several Marine Protected Areas (MPAs) along the Central Coast are at risk of pollution
impacts from sediment and water discharges leaving river mouths. Three of the MPAs,
Elkhorn Slough, Moro Cojo Slough and Morro Bay, are estuaries that receive runoff into
relatively enclosed systems;

For Moro Cojo Slough and Elkhorn Slough, nitrates, pesticides and toxicity are
documented problems. These two watersheds have more intense irrigated agricultural
activity than does the Morro Bay watershed,;

Agricultural activities result in the alteration of riparian and wetland areas, and continue
to degrade the waters of the State and associated beneficial uses. Owners and operators
of agricultural operations historically removed riparian and wetland areas to plant
cultivated crops and in many areas continue to do so;

As a result of aquatic habitat degradation, watershed functions that serve to maintain high
water quality, aquatic habitat and wildlife - filtering pollutants, recharging aquifers,
providing flood storage capacity, have been disrupted,

Data collected from CCAMP and CMP indicate that population characteristics of aquatic
insects (benthic macroinvertebrates) important to ecological systems reflect poor water

-13-
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quality, degradation or lack of aquatic habitat, and poor overall watershed health at sites
in areas with heavy agricultural land use. Aquatic habitat is often poorly shaded, high in
temperature, and stream bottoms are heavily covered with sediment;

* The lower Salinas watershed and lower Santa Maria watersheds score low for common
measures of benthic macroinvertebrate community health and aquatic habitat health;

» Unstable, bare dirt and tilled soils, highly vulnerable to erosion and stormwater runoff,
are common directly adjacent to surface waterbodies in agricultural areas. Erosion and
stormwater runoff from agricultural lands contributes sediment and sustained turbidity at
levels that impact the ability of salmonids to feed. Many of these sites are located in the
lower Santa Maria and Salinas-Tembladero watersheds;

» Degradation of aquatic habitat also results in water temperatures that exceed levels that
are desirable for salmonids at some sites in areas dominated by agricultural activity.
Several of these sites are in major river corridors that provide rearing and/or migration
habitat for salmonids. These include the Salinas, Santa Maria, and Santa Ynez Rivers;

* Real and/or perceived incompatible demands between food safety and environmental
protection and subsequent actions taken by Dischargers to address food safety concerns
associated with environmental features have resulted in the removal of aquatic habitat
and related management practices; and

» According to a Spring 2007 survey by the Resource Conservation District of Monterey
County (RCDMC), 19 percent of 181 respondents said that their buyers or auditors had
suggested they remove non-crop vegetation from their ranches. In response to pressures
by auditors and/or buyers, approximately 15 percent of all growers surveyed indicated
that they had removed or discontinued use of previously adopted management practices
used for water quality protection. Grassed waterways, filter or buffer strips, and trees or
shrubs were among the management practices removed.

(Id. at pp. 12, 16.)
Given the human health, ecological and economic tolls that agricultural discharges are
exacting along the Central Coast under the 2004 Order, there is no reasonable argument that

renewal of the existing waiver is consistent with Basin Plan objectives or policies, or is in any

way “in the public interest” as required by Water Code Section 13269(a)(1).

-14 -
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V. MANNER IN WHICH PETITIONERS ARE AGGRIEVED

Petitioner Monterey Coastkeeper works to tackle water pollution problems through policy
advocacy and legal tools to ensure that the interests of development, industry and urban activity
are kept in line with the environmental needs and wishes of the Monterey Bay and Salinas Valley
community it serves. MCK has thousands of members nationally, hundreds of whom live in the
Monterey Bay watershed and depend upon clean local streams and shorelines in order to further
their recreational, scientific, economic and social interests. Monterey Bay and the Salinas River
are home to two national wildlife refuges and a national marine sanctuary. The Bay, the Salinas
River National Refuge and nearby Elkhorn Slough are world-reknowned for their wildlife
viewing and recreational opportunities.  Since its inception, MCK has been active in
championing for effective government regulations, good public policy and an active community
role in protecting freshwater and marine waters alike. MCK’s members are particularly
concerned with pollution related to agricultural operations in the Monterey Bay watershed.
When not properly managed, agricultural runoff poses significant threats to water quality.
Nutrients, pesticides, sediments and other pollutants are among the threats to both freshwater and
marine ecosystems. MCK participated actively as a stakeholder in the AAP that informed the
current process to update the conditional waiver.

MCK and its members are aggrieved by the Regional Board’s decision to renew the
inadequate 2004 Order. MCK is concerned that current monitoring and control of agricultural
runoff is minimal and inadequate. MCK advocates for more effective monitoring and control
requirements to ensure that polluters are held accountable for their activities throughout the

agricultural communities. MCK’s members live and work in the region and have a beneficial
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interest in assuring that agriculture is regulated by meaningful and effective requirements to

prevent and minimize pollution discharges to the Salinas River and downstream waters. The

Salinas River already is impaired by high levels of nutrients and other agriculturally—related

pollutants. Any additional or unmonitored pollution releases to that River are detrimental to
MCK and its members.

Petitioner Santa Barbara Channelkeeper is a grassroots non-profit organization that works
to protect and enhance the water quality of the waters of southern Santa Barbara County for the
benefit of its 900 members, as well as natural ecosystems and human communities. SBCK is
dedicated to the preservation, protection and defense of the environment, wildlife, and the natural
resources of the waters of southern Santa Barbara County and other area receiving waters. To
further these goals, SBCK works to ensure the implementation and enforcement of the Porter-
Cologne Water Quality Control Act, the Central Coast Basin Plan and other relevant laws
through a combination of policy advocacy, water quality monitoring, and community education
and engagement. SBCK participated actively as a stakeholder in the AAPs that informed both
the 2004 Order and the current process to update the conditional waiver.

Since 2002, SBCK has been monitoring water quality throughout the Goleta Slough
watershed and in other nearby streams in the Central Coast Region. Immediately downstream of
undeveloped National Forest lands, agricultural facilities dominate the landscape surrounding
streams in the Goleta area. Many of SBCK’s monitoring sites are directly downstream of these
agricultural influences, and at these sites, it has been determined that stream water quality is

regularly polluted with concentrations of nutrients, bacteria and suspended sediments that exceed
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Basin Plan Water Quality Objectives. These results are verified by the Regional Board’s
CCAMP data.

Members of SBCK use, recreate on and enjoy the aesthetic values of the beaches, rivers
and creeks (“Receiving Waters”) of southern Santa Barbara County, to which numerous irrigated
agricultural operations discharge pollution. Members of SBCK use and enjoy the Receiving
Waters for recreational, scientific, aesthetic, educational, conservation and commercial purposes,
including but not limited to, fishing, boating, kayaking, surfing, swimming, windsurfing, fish and
wildlife observation, photography, hiking and aesthetic enjoyment. The discharge of pollutants,
including nutrients, pesticides, and sediment from irrigated agricultural operations to Receiving
Waters impairs those uses. Thus, the interests of SBCK’s members have been, are being, and
will continue to be adversely affected by discharges from irrigated agricultural operations. The
continuing and additional impairments to water quality and beneficial uses that are allowed by
the outdated and inadequate 2004 Order directly harm SBCK members’ use and enjoyment of
the water.

Petitioner San Luis Obispo Coastkeeper, a program of Environment in the Public Interest,
has consistently participated in water pollution, environmental impact and endangered species
permit process via comments on particular permits, or when necessary bringing enforcement
actions in northern Santa Barbara County and throughout San Luis Obispo County.

As such SLOCK has a direct interest in the Regional Board’s Conditional Waiver of
Waste Discharge Requirements for Discharges for Irrigated Lands, because the 800 members of

the organization use local streams for recreational, scientific, economic and aesthetic purposes.
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Contrary to the requirements set forth in Porter-Cologne and the Basin Plan, the 2004

Order allows agricultural discharges that result in water temperatures exceeding levels that are

desirable for salmonids in the Salinas, Santa Maria and Santa Ynez rivers; nitrate concentrations

that exceed the drinking water standard especially at a number of sites in the Santa Maria River

watershed; and MPAs along the San Luis Obispo Coast and Morro Bay National Estuary are at
risk of pollution impacts from sediment and water discharges originating on agricultural lands.

The continuing and additional impairments allowed by the 2004 Order directly harm

SLOCK members’ use and enjoyment of the water.

VI. REQUESTED STATE BOARD ACTION

Petitioners urge the State Board to: (1) pursuant to its authority under section
2052(a)(2)(B) of Title 23 of the California Code of Regulations, set aside as unlawful the
Regional Board’s July 8, 2010, decision renewing the 2004 Order; and (2) pursuant to its
authority under California Water Code section 13320, adopt the February 2010 Draft Order as
modified by recommendations contained in Petitioners’ April 1, 2010, letter to the Regional
Board. (Letter from EDC, MCK and SBCK to Regional Board, Apr. 1, 2010, attached hereto as

Exhibit H.)

VII.  STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL ISSUES
Points and authorities in support of legal issues raised in the Petition are stated in Section

IV above.
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THE PETITION HAS BEEN SENT TO THE REGIONAL BOARD
Copies of this Petition have been sent to the following addresses:

Roger Briggs, Executive Officer

California Regional Water Quality Control Board, Central Coast Region
895 Aerovista Place, Suite 101

San Luis Obispo, California 93401

Email: rbriggs@waterboards.ca.gov

Frances McChesney, Senior Staff Counsel
Office of Chief Counsel

State Water Resources Control Board
1001 | Street, 22nd Floor

Sacramento, California 95814

Email: fmcchesney@waterboards.ca.gov

SUBSTANTIVE ISSUES AND OBJECTIONS RAISED IN THE PETITION WERE
RAISED BEFORE THE REGIONAL BOARD

Petitioners certify that the issues set forth above were presented in writing or orally to the

Regional Board in advance of its July 8, 2010, decision on this matter.

Respectfully submitted,

/sl Deborah A. Sivas

Dated: August 6, 2010 By:
Deborah A. Sivas
Alicia Thesing
Robb W. Kapla
ENVIRONMENTAL LAW CLINIC
/sl Nathan G. Alley

Dated: August 6, 2010 By:

Nathan G. Alley
Linda Krop
ENVIRONMENTAL DEFENSE CENTER
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Attorneys for Petitioners
MONTEREY COASTKEEPER, SANTA
BARBARA CHANNELKEEPER, SAN LUIS
OBISPO COASTKEEPER
Attachments: Exhibit A, Regional Board Order No. R3-2010-0040.
Exhibit B, Regional Board Order No. R3-2004-0117
Exhibit C, Regional Board Staff Report for July 8, 2004, Item No. 3.
Exhibit D, Letter from Regional Board Staff to AAP, Dec. 12, 2008.
Exhibit E, Letter from EDC, MCK and SBCK to Regional Board, Dec. 2, 2009.
Exhibit F, Feb. 1, 2010 Draft Order.
Exhibit G, Regional Board Staff Preliminary Draft Report, Feb. 1, 2010.

Exhibit H, Letter from EDC, MCK and SBCK to Regional Board, Apr. 1, 2010.
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL COAST REGION
895 AEROVISTA PLACE, SUITE 101
SAN LUIS OBISPO, CALIFORNIA 93401

Order No. R3-2010-0040

Conditional Waiver of Waste Discharge Requirements
for
Discharges From Irrigated Lands

The Central Coast Regional Water Quality Control Board finds:

1. The intent of this Conditional Waiver is to regulate discharges from irrigated lands to ensure that
such discharges are not causing or contributing to exceedances of any Regional, State, or Federal
numeric or narrative water quality standard. Irrigated lands are lands where water is applied for
producing commercial crops and, for the purpose of this program, include, but are not limited to,
land planted to row, vineyard, field and tree crops as well as commercial nurseries, nursery stock
production and greenhouse operations with soil floors that are not currently operating under
Waste Discharge Requirements (WDRs). Fully contained greenhouse operations (those that have
no groundwater discharge due to impervious floors) are not covered under this Conditional
Waiver and must either eliminate all surface water discharges of pollutants or apply for Waste
Discharge Requirements. Lands that are planted to commercial crops that are not yet marketable,
such as vineyards and tree crops, must also obtain coverage under this Conditional Waiver.

2. Discharges include surface discharges (also known as irrigation return flows or tailwater),
subsurface drainage generated by installing drainage systems to lower the water table below
irrigated lands (also known as tile drains), discharges to groundwater through percolation, and
storm water runoff flowing from irrigated lands. These discharges can contain wastes that could
affect the quality of waters of the state.

3. Discharger means the owner and/or operator of irrigated cropland on or from which there are
discharges of waste that could affect the quality of any surface water or groundwater.

4. The Central Coast Region has approximately 600,000 acres of cropland under irrigation and more
than 2,500 operations that are or may be discharging waste that could affect the quality of waters
of the state.

5. Waters of the state is defined in Section 13050 of the California Water Code to be any surface or
groundwater within the boundaries of the state.

6. Whether an individual discharge of waste from irrigated lands may affect the quality of waters of
the state depends on the quantity of the discharge, quantity of the waste, the quality of the waste,
the extent of treatment, soil characteristics, distance to surface water, depth to groundwater, crop
type, management practices and other site-specific factors.

Item No. 11 Attachment No. 1
Extension of Existing Agricultural Order
July 8, 2010 Meeting
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7.

10.

11.

12.

13.

Waste discharges from some agricultural operations have and will continue to threaten the quality
of the waters of the state, as shown by the number of water bodies on the Clean Water Act
Section 303(d) list of impaired water bodies that identify agriculture as a potential source,
particularly in the Central Coast Region.

Data collected through the Central Coast Ambient Monitoring Program and other monitoring
identify water quality problems in areas of irrigated agriculture throughout the Region, including
in groundwater.

California Water Code Section 13269 allows Regional Boards to waive submission of Reports of
Waste Discharge (ROWDs) and/or issuance of Waste Discharge Requirements (WDRs) if it is in
the public interest. On April 15, 1983, the Regional Board approved a policy allowing waivers of
WDRs for 26 categories of discharges, including irrigation return flows and non-NPDES storm
water runoff.

On October 10, 1999, Senate Bill 390 amended California Water Code Section 13269. The
amendments extended all waivers in effect on January 1, 2000, for three years to January 1, 2003,
unless terminated earlier, and required all existing waivers to expire on January 1, 2003, unless
renewed.

As amended, CWC Section 13269 authorizes the Regional Board to waive WDRs for a specific
discharge or specific types of discharges if the following conditions are met: 1) the waiver is in
the public interest, 2) the waiver is conditional, 3) waiver conditions include performance of
individual, group, or watershed-based monitoring, except for discharges that the Regional Board
determines do not pose a significant threat to water quality, 4) compliance with waiver conditions
is required, and 5) a public hearing has been held. The term of a waiver cannot exceed five years,
but the Regional Board can renew a waiver after holding a public hearing. The Regional Board
may terminate a waiver at any time.

The Regional Board, in compliance with amended CWC Section 13269, reviewed the previously
issued categorical waivers for irrigation return flows and non-NPDES storm water runoff and
determined that additional conditions are required to protect water quality.

Relevant factors in determining whether a waiver is in the public interest include the following:
whether the discharge is already regulated by a local governmental entity which must continue to
play a major role in regulating that type of discharge; whether the Discharger is observing
reasonable practices to minimize the deleterious effects of the discharge; whether a feasible
treatment method exists to control the pollutants in the discharge; and whether conditionally
waiving ROWDs and/or WDRs will adequately protect beneficial uses while allowing the
Regional Board to utilize more of its resources to conduct field oversight, public outreach and,
where necessary, enforcement. Although local government entities do not regulate water quality
impacts of agricultural operations, these operations are subject to pesticide regulation and
reporting. In addition, various public and private entities provide education and field assistance
to growers implementing best management practices. These entities include various Resource
Conservation Districts, the Monterey Bay National Marine Sanctuary, the University of
California Cooperative Extension, and the programs cited in Finding 17. The Regional Board has
made supplemental environmental program funds available to farm-related activities such as a
watershed coordinator and monitoring, and anticipates directing further grants toward these
activities, as well as to on-farm management practice implementation. ~Compliance with the
Conditional Waiver will include reasonable management practices to minimize water quality
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14.

15.

16.

17.

impacts. Management practices that reduce the amount of waste produced or contain runoff are
more feasible and more effective than treatment methods and will be strongly encouraged.

The adoption of the Conditional Waiver is also in the public interest because (1) it includes
conditions that are intended to reduce and prevent pollution and nuisance and protect the
beneficial uses of the waters of the state, (2) it contains more specific and more stringent
conditions for protection of water quality compared to existing regulatory programs, (3) given the
number of persons who discharge waste from irrigated lands and the magnitude of acreage
involved, it provides for an efficient and effective use of limited Regional Board resources, (4) it
provides flexibility for the Dischargers who seek coverage under the Conditional Waiver by
providing them with the option of complying with monitoring requirements through participation
in cooperative monitoring programs or individually, and (5) it builds on, rather than replaces,
existing efforts within the Region.

The Conditional Waiver provides an alternative regulatory option to adoption of WDRs for all
Dischargers. Dischargers may seek coverage under this program through a tiered waiver
structure. Some operations may be immediately considered for WDRs because of a past history
of violations or other problems of non-compliance; however, the vast majority of operations will
be allowed time to meet requirements before being considered for WDRs. The conditions of the
waiver require Dischargers to comply with applicable water quality control plans and water
quality objectives.

It is not expected that Dischargers will achieve full compliance with all of the conditions
immediately. In some areas, rising groundwater with nitrate levels exceeding the drinking water
standard may influence surface water concentrations substantially, making water quality
improvements difficult to achieve in the short term. In others, time will be required to find the
most effective combination of practices to improve water quality. The cooperative water quality
monitoring program is designed to focus attention on waterbodies where objectives are not being
met and allow Dischargers time to adjust practices. Although time will be allowed, increased
reporting and monitoring may be required in order to ensure that water quality is improving.
Even if the Regional Board were to issue WDRs to Dischargers rather than adopting this waiver,
compliance schedules under California Water Code Section 13263(c) would be appropriate in
most cases.

The Central Coast Region has benefited from the proactive approach to protecting water quality
taken by several segments of the agricultural industry. Notable examples include the Agricultural
Water Quality Program of the Coalition of Central Coast County Farm Bureaus (Farm Bureau
Coalition) and efforts to promote sustainable wine growing practices by the Central Coast
Vineyard Team and the Central Coast Winegrowers Association. Efforts are also underway to
promote sustainable practices by Spanish-speaking farmers through the Rural Development
Center and the Agricultural Land-Based Training Association (ALBA) in Monterey County. A
consideration in developing the new regulatory program was the impact such a program would
have on existing water quality protection efforts by the agricultural industry. Continuing and
building on such efforts is in the public interest. Staff has worked with the agricultural and
environmental communities in the Region to find areas of agreement on the broad outline of an
irrigated agriculture water quality program.
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How does the Conditional Waiver give ‘‘credit” to growers who have been proactive in
protecting water quality?

18. Under the Monterey Bay Sanctuary’s Plan for Agriculture, the Farm Bureau Coalition is
organizing growers into watershed working groups who attend Farm Water Quality Planning
short courses as a group and develop farm plans. The Waiver’s education and plan requirements
are modeled on this, so growers who are participating in the Sanctuary effort will likely be in Tier
1 (see Part IIC, “Waiver Tiers”) and have fewer reporting requirements and lower costs. Growers
who have completed other qualifying water quality education classes and developed plans that
meet the waiver requirements will also qualify for Tier 1. Vineyards operations that have
completed Positive Point System evaluations will be able to use them as part of their farm plans.
Regional Board staff also recommends that growers who meet the education and planning
requirements and who have already implemented substantial management practices to protect
water quality have reduced monitoring costs under the cooperative monitoring program, and be
considered as a “low-threat” discharge (see below).

What is the management practice checklist?

19. The management practice checklist/self-assessment is a short questionnaire that allows the
Discharger to identify management practices that are being implemented for water quality
protection. The Regional Board will provide a template prior to the enrollment deadline. The
template will include practices for irrigation management, nutrient management, pesticide
management and erosion control. Dischargers will also be able to add practices if they are known
or likely to have a water quality benefit. The template will be available on-line. Tier 1
dischargers will submit an updated checklist once during the waiver cycle (five years); Tier 2
dischargers will submit a checklist annually as part of their annual report. In areas where water
quality monitoring identifies problems, checklists will be used to assess whether practices need to
be adjusted or whether increased implementation is needed.

What is a “low-threat” discharge?

20. A low-threat discharge is a discharge that has very low potential to impact water quality because
of management practices in place. For the purposes of this Conditional Waiver a low-threat
discharge category could be defined in the cost allocation structure of the cooperative monitoring
program and qualify for reduced monitoring costs.

If T have no discharge, do I have to apply for a Waiver?

21. If an operation does not discharge waste that could affect water quality, then there is no need to
obtain coverage under the Conditional Waiver. “Waste” includes (among other things) any
residual pesticide, herbicide, or fertilizer that is not taken up or beneficially used for its intended
purpose. Any discharge of waste that could percolate to groundwater or run off in tail water or
stormwater is a discharge for purposes of this waiver. Waste discharges also include sediment
that runs off a field (erosion) due to land disturbance activities. It is very difficult to be certain
that an operation has no discharge, particularly to groundwater or during storm events; however,
Dischargers that qualify for Tier 1 have fewer reporting requirements and facilities that have
implemented management practices may be considered for a low-threat discharge category in the
cooperative monitoring program and could have reduced monitoring costs.



Order R3-2010-0040

Conditional Waiver for Irrigated Lands 5 July 8, 2010
What if I lease land?
22. Under the terms of the Conditional Waiver, both owners and operators of irrigated land have

responsibility for compliance with the conditions of the waiver. A farm map must be submitted
along with the Notice of Intent (see Part II below). Farm water quality management plans must
specify management practices for the operation identified in the map. Many management
practices will be operational in nature and under the direct control of the operator, while structural
practices which remain in place through changes in leaseholders will more likely be the
responsibility of the landowner. In the event that the Regional Board undertakes enforcement
action, it is likely that both the owner and the operator will be held accountable. Owners and
operators may consider delineating these responsibilities in lease agreements; however, both the
owner and operator will retain full legal responsibility for complying with all provisions of the
applicable waiver.

How do I apply?

23.

24.

Dischargers seeking authorization to discharge under the Conditional Waiver shall submit a
complete Notice of Intent (NOI) to Comply with the Terms of the Conditional Waiver of Waste
Discharge Requirements for Discharges from Irrigated Land. The Notice of Intent form will be
available from the Regional Water Quality Control Board upon request and on the Regional
Board’s website.

Information that must be submitted as part of the NOI includes the location of the operation,
identification of responsible parties (owners/operators), a map of the operation (should be the
same as is submitted to the Agricultural Commission for pesticide use applications or equivalent),
a management practice checklist/self-assessment on a template provided by the Regional Board,
certification of completion of Regional Board-approved water quality education, a signed
statement of farm water quality plan completion, if applicable, and which monitoring option is
elected. Certificates of education and statement of plan completion will be used to evaluate
which category of waiver is appropriate.

When do I apply?

25.

The deadline for submitting a Notice of Intent is January 1, 2005. All task and milestone due
dates are listed in Part IV (Provisions) of this Order. All Dischargers must apply for coverage
under the conditional waiver by January 1, 2005.

Is a fee required?

26.

Not at this time. Recently passed Senate Bill 923 authorizes the payment of fees for conditional
waivers. A fee schedule may be set by the State Board based on a number of factors, including
acreage, and monitoring and compliance costs. The Regional Board cannot charge fees until after
the State Board adopts a fee schedule for waivers.

Is monitoring required?

27.

California Water Code Section 13269 requires conditional waivers to include a monitoring
program that verifies the adequacy and effectiveness of the waiver’s conditions. Monitoring
programs can be individual, group (cooperative), or watershed-based. As long as a Discharger
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28.

complies with all of the provisions and requirements of the waiver, if group monitoring
adequately verifies that the waiver conditions adequately protect water quality, a cooperative
monitoring approach satisfies Section 13269.

Monitoring requirements and options are described in Monitoring and Reporting Program (MRP)
R3-2004-0117. All Dischargers will be required to elect a monitoring option. Dischargers may
elect to perform individual monitoring or participate in cooperative monitoring. Cooperative
monitoring in general offers a much less costly alternative to individual monitoring. A
Discharger may change the monitoring option election at any time by submitted a revised NOL
The revised NOI must include a proposed monitoring and reporting plan (to elect individual
monitoring) or a demonstration that the Discharger is participating in a cooperative monitoring
program (for cooperative monitoring).

How will the cooperative monitoring program work?

29.

30.

31.

The cooperative monitoring program, which was developed by Regional Board monitoring
program staff, with input from the Agricultural Advisory Panel and researchers within the
Region, will focus on currently applied agricultural constituents. The program calls for
monitoring at sites located on the main stems and tributaries of rivers in the agricultural areas of
the region. Monthly sampling will be conducted to analyze nutrients (nitrate, ammonia,
orthophosphate) and some general parameters such as temperature, dissolved oxygen, total
dissolved solids, pH, turbidity, and flow. Monthly monitoring of these constituents in a set of
fixed locations will improve the Regional Board’s ability to determine whether water quality is
improving over time. It takes much longer to detect change, statistically speaking, with less
frequent monitoring, and change detection is important for determining whether the waiver is
effective. Monitoring of these conventional pollutants is less expensive than other program
components, such as toxicity, and thus is a comparatively inexpensive way to increase the ability
to detect improvements in water quality resulting from management practices. Data from the
Regional Board’s Central Coast Ambient Monitoring Program (CCAMP) shows that exceedances
of these general water quality parameters are often associated with toxicity in waters affected by
agricultural runoff. The cooperative monitoring program will make provision for follow-up
monitoring with a certain fixed proportion of its budget, as another means of maintaining costs at
a reasonable level.

Monitoring for individual pesticides can be expensive and does not assess additive or synergistic
effects or impacts to beneficial uses. The cooperative monitoring program proposes instead to
look first at in-stream effects, by performing toxicity testing at the same set of sites four times per
year, twice during the irrigation season and twice during the storm season. The program will also
characterize in-stream health by examination of insects and other invertebrates that live in the
streams. In combination with toxicity sampling, this approach will enable the Regional Board to
assess the overall impact of the discharges to beneficial uses, such as aquatic life and habitat.

Cooperative monitoring will allow growers to pool resources to meet monitoring requirements at
a lower cost than individual monitoring. The monitoring sites will be located primarily in
agricultural areas with previously identified water quality problems, but will also incorporate
other monitoring efforts to provide coverage throughout the agricultural areas of the region.
Regional Board staff is directed to work with the agricultural industry to assist the industry to
establish or identify an existing nonprofit entity. This entity will be responsible for establishing a
dues schedule, collecting funds and conducting the monitoring program adopted by the Regional
Board. The Central Coast Ambient Monitoring Program will provide additional monitoring as
part of its five-year rotation scheme, and monitoring data from other agencies will be
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incorporated wherever possible. The nonprofit entity will also have the ability to receive grant
funds and other sources of revenue to reduce costs to growers. The Regional Board strongly
encourages the industry to seek available grant funds to reduce monitoring costs for participating
Dischargers, either through a cooperative monitoring entity or through other eligible entities.

What will cooperative monitoring cost?

32. The total annual cost of the cooperative monitoring program is estimated to be between $900,000
and $1.0 million. The contribution of each discharger participating in the cooperative monitoring
program will be based on a cost schedule developed by the agricultural industry and the nonprofit
entity, as described in paragraph 31. Regional Board staff will work with the cooperative
monitoring program to develop a reasonable cost to individuals based on a number of factors,
including type of discharge and threat to water quality. Settlement funds and grant funds may be
used to supplement resources and reduce overall costs.

33. The Regional Board encourages the cooperative monitoring program to develop reduced
monitoring charges for low-threat discharges.

What are some considerations in establishing a monitoring program?

34. The monitoring program must verify the adequacy and effectiveness of the waiver’s conditions.
In establishing a monitoring program, the Regional Board may consider the volume, duration,
frequency, and constituents of the discharge, and the extent and type of existing monitoring
activities. The monitoring program can rely on other agencies’ or organizations’ water quality
monitoring programs in lieu of establishing a separate monitoring program as long as those
programs provide sufficient data of adequate quality; if other program data are of adequate
quality but incomplete, the Board can still rely on the other data and limit the additional
monitoring requirements to what is needed to fill data gaps.

35. There are a number of surface water quality monitoring programs in the Central Coast Region.
However, few on-going programs assess impacts to beneficial uses from agricultural chemicals
through chemical testing, toxicity testing or benthic invertebrate monitoring. The Regional
Board’s Central Coast Ambient Monitoring Program conducts relatively detailed monitoring on a
five-year rotational cycle. Data from this program and others can be used to supplement the
monitoring program, but will not provide sufficient data to verify the adequacy and effectiveness
of the waiver, nor to detect improvements in water quality due to changes in management
practices within the time frame of the waiver.

The Regional Board recognizes that a certain amount of time will be required to put a cooperative
monitoring program in place, but an unreasonable delay in monitoring will violate CWC Section 13269,
which requires monitoring to verify the adequacy of the waiver’s conditions. Staff will assist the
agricultural industry to identify a suitable entity to manage the cooperative monitoring program. The
entity must demonstrate to the Executive Officer’s satisfaction that it is technically able to carry out the
monitoring and reporting program (either directly or by hiring a consultant or other acceptable
organization to perform monitoring and reporting) and that it has or will have adequate financial
resources to do so. Demonstration of financial capability should include development of a budget which
may incorporate funding from outside sources, such as grants. A dues schedule should be developed in
consideration of input from the agricultural industry. The entity, working with Regional Board staff, shall
advise Dischargers on the availability of the cooperative monitoring program. Each Discharger covered
by the waiver is ultimately responsible for compliance and must perform individual monitoring if the
cooperative monitoring is not established. The entity will notify the Regional Board of any enrolled
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dischargers who cease to comply with dues schedules or other enrollment requirements; such dischargers
will be considered out of compliance with the conditions of the waiver unless they begin individual
monitoring immediately. Staff will provide to the agricultural industry’s “monitoring subcommittee,” data
as part of an inventory and review of